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HOBBLED JUSTICE 


Is it the function of the courts to ad- 
minister justice, or to fill prescriptions 
prepared by Legislators in the form of 
statutes or by the rules of courts? Where 
no principle is involved should a court 
feel obliged to obey the demands of jus- 
tice, or the rules of procedure? Even a 
law editor may be allowed to lecture once 
in a while and answer some questions that 
demand thoughtful consideration. 

The answer is that rules of procedure 
are merely for the limitation and guid- 
ance of the court in its diligent conse- 
erated search for justice and as such, per- 
form an office of first importance. When 
they exceed that function, they at once 
become obstructions and not aids to jus- 
tice. Manifestly, as a general principle, 
no second: thought is necessary in order 
to reach the solemn conviction that no pos- 
sible excuse exists to justify the defeat 
of justice through upholding a simple 
courtmade rule of procedure, however 
binding one may believe a statutory rule 
of procedure to be. 

In a recent Arkansas case (Holmes v. 
State, 240 S. W. 425) the trial judge ap- 
parently coerced a jury into reaching a 
verdict by threatening to hold them the 
balance of the week and then put them on 
bread and water until they agreed. Un- 
fortunately counsel failed to object to the 
conduct of the judge. That it was preju- 
dicial and reversible error, the Supreme 
Court concedes by saying, ‘‘We are all 
of the opinion that the remark was highly 
improper and should not have been made.’’ 
But, apart from the support thus given by 
the learned Court there will be a paucity 
of division of opinion that a verdict ob- 
tained by such methods does not recom- 
mend itself to the thoughtful. 

These circumstances it strongly appeals, 
confronted the Court with a rare oppor- 
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tunity to brush aside the evil effect of 
the failure of counsel to observe an imma- 
terial procedural rule and itself permit 
justice to be dispensed. But it seems to 
have laid a greater importance upon one 
of its own rules of procedure than upon 
the real—the one object of the Court. But 
it is the reason given that almost shocks 
the sensibilities. The majority was of 
opinion that the error was waived when 
appellant failed to object and thereby 
the unfortunate litigant must suffer. It 
is to be assumed that misconduct would 
likewise be considered as waived. 

Let us suppose that the appellant did 
waive for whatever reason, and that is 
a far fetched conclusion, the prejudice 
was not thereby cured. The State is a 
third party to all civil actions and was 
the complainant in this criminal prose- 
cution. It is as much the duty of the 
state to protect as to punish. And that is 
the point. It is the duty of some agency 
of Government, and it ought to be the 
first and only duty of an appellate court, 
to supervise trials and see to the proper 
functioning of the courts—that justice be 
administered and not hobbled with tech- 
nical rules of procedure. It ought to 
ignore technical errors when no injustice 
has been done, although earnestly pressed 
by vigilant counsel as cause for reversal 
and, by the same token, it ought to ignore 
the oversight of counsel and not permit 
advantage to be taken of it. It is to be 
regretted that a permanent record and the 
frailties of human nature require the limi- 
tations and restrictions of some rules of 
procedure and practice. Trials ought not, 
and must not be, contests of wits between 
lawyers on mere matters of procedure and 
practice. It is the erying shame of 
America to have to admit the indictment. 
It is idle to say this is impossible of cor- 
rection. It is pardonable to point out that 
Virginia, a few years ago, presented a 
spectacle of technical procedure that well 
nigh shocked the conscious. Judgments 
were entered on the sharpest technicali- 
ties. Today it presents an example of 
genuine administration of justice well 
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worthy of emulation. To rely upon a 
technicality of procedure or practice in 
the Supreme Court is to lean upon a 
broken reed—broken by the application 
of common sense by the courts. In the 
absence of prejudicial error there is no 
such thing as a reversal and in the pres- 
ence of improper judicial conduct in the 
trial court, there is a certainty of reversal. 
It is the State’s duty to administer justice 
properly, whenever possible and a fortiore 
the burden falls upon her highest judicial 
officers. 

But there is another phase of this mat- 
ter. It is the important one of public con- 
fidence, respect and reverence. The Courts 
are created for the use and ostensible 
benefit of the people. The great numeri- 
eal public measures only by results pro- 
duced by the courts without having the 
faintest idea of, or interest in the manner 
in which it is achieved. This they sensibly 
leave to their judges and lawyers, al- 
though Congress does not. The Court 
that overlooks this potent factor in the 
social compact is inviting disaster to both 
courts and government. The honest lay- 
man will seek to destroy that which fails 
to produce common sense results; the agi- 
tator will not fail to support his propa- 
ganda with the example. And it all is so 
entirely unnecessary. 

Another thought protrudes itself out 
of the miasma of doubt and regret. Are 
the lawyers sufficiently conscious of their 
sacred function as officers of the Court to 
impress its importance upon the Judge? 
Is it not a fact that the American lawyer 
feels it a duty to trap the judge, instead 
of help and aid him? Is not the mental 
attitude of the judge one of being on the 
defensive instead of co-operation? Has 
not this influence much to do with the nar- 
row technical rulings of the Court. Do 
the lawyers approach the seat of justice 
as aids, or as critics? There will not likely 
be a division of opinion on that seore 
amongst conscientious thoughtful law- 
yers. It is a fact that judges ofttimes are 
regretfully compelled to permit of the de- 
féat of justice in their presence, because 





of the obligation to obey some statutory 
rule of pleading provided by a hasty, 
ignorant, complacent or disgruntled Legis- 
lature. 

The excuse of the oath of qualification 
to uphold all statutes—whether of the sub- 
stantive or the adjective law—does not 
operate or acquit as to rules of court, for 
they have not the effect of law. That is 
the merit of court-made rules, daily exem- 
plified in the English courts. It would be 
pitiable, if it were not wicked, that it does 
justify the lawyer’s lack of co-operation 
as to statutory procedure and pleading. 
He is compelled to recognize the rigid 
thongs with which the Congress and Leg- 
islatures bind and restrict both him and 
the court to a fixed course, though in- 
justice be done in their presence. But it 
must be repeated, this it not true as to 
rules of court, and rules of court will soon 
supplant statutory procedure in America. 

We have obviously digressed for the 
useful purpose of introducing the parti- 
cipation of the lawyers and thereby com- 
pleting the trial atmosphere. The judge 
and the lawyers are inseparable. More- 
over, in the retirement of his home, where 
this may be read, the lawyer is a citizen 
with a highly trained mind, an alert con- 
science, a knowledge of government, a 
keen sense of the public concept of the 
courts, and a fine measure of his public 
duty. It is to that good citizen and not to 
the enslaved lawyer and judge that an ap- 
peal must be made for a surer, quicker, 
more sensible and more economical admin- 
istration of justice. And the appeal is not 
being made in vain. Its accomplishment 
is within the reach of his convincing rea- 
soning and fluent oratory. Its achieve- 
ment lies in creating public opinion that 
will come easy, for the sympathy of man- 
kind will support him. Congress and Leg- 
islatures cannot much longer stand out 
against them. Justice is the greatest in- 
terest of man on earth and their hearts, 
if not their mouths, are full of its prompt- 
ings. A man’s vanity tells what is honor, 
a man’s conscience what is justice. Let 
the Judge and the lawyer try to put them- 
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selves in the place of the litigant and in 
the language of Mansfield, ‘‘let justice 
be done though the heavens fall’’. Then 
and not ’till then will procedure and prac- 
tice become a mere incident of the trial, 
instead of a principal feature, capable of 
defeating its only object. 
Tuomas W. SHELTON. 


NUMBER OF FATALITIES FROM 
AUTOMOBILES ATTRACTS 
ATTENTION 


Referring to a recent editorial in the 
Central Law Journal, Law Notes, an 
English Publication, for February, 1923, 
says: 

The Central Law Journal makes the 
amazing statement in its December issue 
for 1922 that more than 8,000 persons were 
killed in the United States in that year by 
automobiles. In New York City alone 800 
were so killed. The chief city magistrate 
naturally declares that something must be 
done. Americans are practical folk and 
some drastic rules and regulations are 
likely. 








NOTES OF IMPORTANT DECISIONS 


DELEGATION OF LEGISLATIVE POWER 
TO ADMINISTRATIVE BOARD.—In creating 
an administrative board to apply to the details 
of rate schedules the regulatory police power 
of the state, the Legislature, to prevent its be- 
ing a pure delegation of legislative power, 
must enjoin on it a certain course of procedure 
and certain rules of decision, and such agency 
must pursue the procedure and rules enjoined 
and substantially comply therewith; and when 
it is required as a condition precedent to an 
order to make a finding of facts, the validity 
of the order must rest on the needed finding. 
Wichita Railroad & Light Co. v. Public Utilities 
Commission of Kansas, 43 Sup. Ct. 51. 

“This conclusion accords with the con- 
struction put upon similar statutes in other 
states. Public Utilities Commission  v. 
Springfield Gas Company, 291 Ill. 209, 125 N. 
E. 891; Public Utilities Co. v. B. & O. S. W. 
R. R. Co., 281 Ill. 405, 118 N. E. 81. More- 
over, it accords with general principles of 
constitutional government. The maxim that 
a legislature may not delegate legislative 





power has some qualifications, as in the 
creation of municipalities, and also in the 
creation of administrative boards to apply 
to the myriad details of rate schedules the 
regulatory police power of the state. The 
latter qualification is made necessary in or- 
der that the legislative power may be effec- 
tively exercised. In creating such an admin- 
istrative agency, the Legislature, to prevent 
its being a pure delegation of legislative 
power, must enjoin upon it a certain course 
of procedure and certain rules of decision in 
the performance of its function. It is a 
wholesome and necessary principle that such 
an agency must pursue the procedure and 
rules enjoined, and show a substantial com- 
pliance therewith to give validity to its 
action. When, therefore, such an adminis- 
trative agency is required as a condition pre- 
cedent to an order, to make a finding of facts, 
the validity of the order must rest upon the 
needed finding. If it is lacking, the order is 
ineffective.” 


COMMON LAW TRUST IS AN “ASSOCIA- 
TION” WITHIN BLUE SKY LAW.—In the 
case of State v. Cosgrove, 210 Pac. 393, the Su- 
preme Court of Idaho holds that a common 
law business trust is an “association” within 
the meaning of the Blue Sky Law of that State. 


A portion of the opinion is here given: 

“An association is a body of persons united 
without a charter, but upon the methods and 
forms used by incorporated bodies for the 
prosecution of some enterprise. Abbott, L. 
Dict. ;, Bouvier’s L. Dict. An association differs 
from a partnership in that it is not bound 
by the acts of the individual partners, but 


only by those of its managers; that shares’ r 


and that it is not 
death, bank- 
Dic- 


in it are transferable; 
dissolved by the retirement, 
ruptcy, etc., of its individual members. 
ey, Parties, 149. 

“Trust estates have been known to busi- 
ness and commerce both in this country and 
England for many years (Smith v. Anderson, 
supra; Mayo v. Moritz, supra; William v. 
Milton, supra), and it is clear that they are 
neither corporations, partnerships, nor asso- 
ciations in the usual and ordinary accepta- 
tion of those terms. The rule is well settled 
in this jurisdiction that: 

“‘In construing statutes, words are to be 
understood in their general signification.’ 
People v. Owyhee Min. Co., 1 Idaho, 409. 

“As was held in Adams v. Lansdon, 18 
Idaho, 483, 110 Pac. 280: 

“Words that are in common use among 
the people should be given the same meaning 
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in the statute as they have among the great 
mass of the people who are expected to read, 
obey and uphold them.’ 

“This rule is especially applicable in cor- 
nection with statutes of a penal nature. 
State v. Morris, 28 Idaho, 599, 155 Pac. 296, 
L. R. A. 1916D, 573. 

“Furthermore, C. S. § 5305, specifically ex- 
empts ‘trust companies’ from the operation 
of the Blue Sky Law. The Legislature has 
not attempted to define the term ‘trust com- 
panies’ as used in this section. The term 
‘trust company’ may be loosely applied to a 
Massachusetts trust. In any event, this form 
of organization is not included in the defini- 
tion of an investment company, either in 
specific or general terms. 

“The majority of the Court, however, are 
not in accord with the views of Justice Lee 
and the writer of this opinion, to the effect 
that the organization here involved is not 
an association within the purview of C. S. 
§ 5305, as amended (Sess. Laws 1921, ec. 20, 
p 29), but are of the opinion that it is an 
association within the meaning of said sec- 
tion. and that the sale of its units was in 
violation of what is commonly.known as the 
Blue Sky Law of this state.” 


MINER’S DETENTION IN MINE BY FIRE 
DOES NOT TERMINATE HIS EMPLOYMENT 
WITHIN COMPENSATION ACT.—That an un- 
derground miner quit work and sought to es- 
cape when a fire started in the shaft, but he 
was unable to escape and was compelled to re- 
main in the mine for 40 hours, during which 
time he sustained injury from gas and smoke, 
did not constitute false imprisonment, nor a 
violation of the Eight-Hour Law terminating 
his employment, and he was held, in Wirta v. 
North Butte Mining Co., 210 Pac 332, decided 
by the Supreme Court of Montana, to be sub- 
ject to the Workmen’s Compensation Act. The 
Court further held that the miner’s injuries so 
sustained wére compensable as arising out of 
and in the course of his employment. 

“Plaintiff cannot be heard to say in this 
case that he severed the relation of master 
and servant, as between himself and the de- 
fendant company, upon the starting of the 
fire. To say that plaintiff ‘ceased’ working 
for the defendant is not equivalent to saying 
that he severed the relation of employer and 
employee. It is only a legal conclusion. 

Neither are the words ‘quit the said employ- 

ment and place of employment’ subject to 

such a construction as is apparently con- 





tended for. As used, this language would 
séem to mean only that plaintiff, when the 
fire started, quit doing that thing which he 
had theretofore been doing, in order to seek 
a place of safety. The relation of master 
and servant is a contractual one, and cannot 
be terminated in such a manner and without 
notice so as to change the relation and the 
resulting obligations. Section 7789, Rev. 
Codes 1921. Counsel for plaintiff cite and 
apparently rely on Section 7791, Revised 
Codes 1921, but its provisions are not applic- 
able for the reasons hereinafter stated. 

“The complaint is to be taken as a whole 
and in its entirety, and as such it shows that 
the relation of master and servant did exist 
at the time of the employment. If the plain- 
tiff could thus change the status8 of the re- 
lations theretofore existing, and create new 
and different obligations on the part of the 
former employer, then, by the same token, 
the defendant could do likewise. Certainly, 
under no theory of justice or legal reason- 
ing, could an employer be heard to say to 
an employee, when an accident was threaten- 
ing the employee’s safety, that the employee 
was discharged so that the employer might 
escape his obligations. If the employer could 
not do this, then by the same force of rea- 
soning the employee could not.” 


RESALE OF BOOKS HELD CONTINUA- 
TION OF INTERSTATE TRANSACTION.— 
Where law books were shipped into a state on 
contract and order for future delivery, which 
constituted an interstate transaction, it was 
held by the Supreme Court of Arkansas, in L. 
D. Powell Co. v. Rountree, 247 S. W. 389, that 
the recovery of the books under the contract 
amounted to a collection growing out of the 
interstate transaction, and that a resale of 
them in order to convert them into money was 
a continuation of the interstate transaction. 


Passing on this point, the Court, by Hum- 
phreys, J., said: 

“The sole question, therefore, presented by 
this appeal for determination is whether the 
facts relating to this sale made it an intra- 
state transaction. In the recent case of 
Coblentz & Logsdon v. L. D. Powell Co., 148 
Ark. 151, 229 S. W. 25, this Court, in con- 
sidering a contract in which L D. Powell 
Company retained title in books, until the 
purchase money was paid, which it sold on 
order and shipped into this state, said: 

“‘The taking of an order from the appel- 
lants by the appellee’s traveling salesman 
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for certain books which order was trans- 
mitted to the appellee and accepted by it and 
the books shipped to the appellants under a 
contract by which the title was reserved in 
the appellee until the purchase money was 
paid, is not the doing of business in this 
state in contemplation of act of May 13, 
1907, page 744, Crawford & Moses’ Digest, § 
1826. See, also, section 1832.’ 


“The larger part of the books in the in- 
stant case were not sold on order to Judge 
Rountree for future delivery, but were in the 
state when sold and were immediately de- 
livered to him. Appellee contends that the 
presence of the goods in the state at the 
time of the sale, and the immediate de- 
livery thereof to the purchaser, made 
it an intrastate transaction. The case of 
Hogan vy. Intertype Corporation, 136 Ark. 
52, 206 S. W. 58, is cited in support of the 
contention. In the Hogan Case the ma 
chinery had been shipped into the state to 
shipper’s own order for the purpose of sell- 
ing same to Hogan after demonstration, and 
was retained as the sole and independent 
property of the Intertype Corporation until 
after demonstration and sale to him. In the 
instant case the books were not shipped into 
the state as the sole and independent prop- 
erty of appellant for the purpose of selling 
them to appellee or any other person. On 
the contrary they were shipped into the 
state by appellant to McNeill on an order for 
future delivery, obtained by appellant’s trav- 
eling agent. The McNeill contract clearly 
covered an interstate transaction. Coblentz 
& Logsdon y. L. D. Powell Co., supra. The 
recovery of the books under the McNeill con- 
tract amounted to a collection growing out of 
an interstate transaction. The collection was 
made in books instead of money, and we 
think the resale of them, in order to convert 
them into money, was a continuation of the 
interstate transaction. It was the only prac- 
tical method by which a collection could be 
completed against one who had defaulted on 
an interstate contract. Otherwise it would 
have been necessary to incur the expense of 
shipping the books out of the state in order 
to convert them into money. The statutes of 
this state requiring foreign corporations to 
comply with certain conditions before doing 
intrastate business were not intended to 
place such a burden upon the enforcement of 
good-faith interstate transactions. We think 
the doctrine announced in the case of Rose 
City Bottling Works v. Godchaux Sugars, 151 
Ark. 269, 236 S. W. 825, is applicable and con- 
trolling in this case.” 





CONGRESS AND THE JUDICIAL 
POWER OF THE SUPREME 
COURT 


By Alexander Sidney Lanier* 


In the New York Times of February 
18th, 1923, Senator Borah had an elabo- 
rate article in defense and justification of 
a bill he has introduced in the Senate 
to require the concurrence of seven of the 
nine Justices of the Supreme Court to de- 
clare an act of the Congress unconstitu- 
tional in the exercise of the Court’s ap- 
pellate jurisdiction. 

He seems to think that Congress has 
this power under the following provision 
of Section 2, of Article 3, of the Constitu- 
tion: 

‘In all the other cases before men- 
tioned, the Supreme Court shall have 
appellate jurisdiction, both as to law 
and fact, with such exceptions, and un- 
der such regulations as the Congress 
shall make. 

As a necessity for the change he pro- 
poses the Senator cites many five to four 
decisions of the Court holding unconstitu- 
tional certain acts of the Congress, and of 
State legislatures, some of which involved 
legislation of a sociological character, 
some of which was meritorious, and some 
quite vicious in principle. 

And yet, notwithstanding the fact that 
these cases were decided by a bare majority 
of the Court, there ean be little difference 
of opinion among real lawyers as to the 
correctness of the decision in each case. 

The criticism of the decisions comes 
from the reformers who sponsored the 
particular legislation, and their lawyers, 
who naturally put the blame on the Court 
for their defeat. 

FORM OF UNITED STATES GOVERNMENT 


The whole trouble with the distin- 
guished Senator in this matter is that, he 
does not grasp the distinction between the 
Judicial Power of the Court and its Juris- 
diction, which will be hereinafter dis- 
cussed and differentiated. 


*Member of the Washington, D. C., Bar, late 
Assistant to Attorney-General of the Philippines. 
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As a preliminary, and for a clearer 
understanding of the question at issue, 
it is deemed essential to discuss briefly the 
form of the American Government. It has 
been common to designate our form of 
government as a democracy, but in the 
true sense in which that term is properly 
used, as defining a government in which 
all its acts are performed by the people, 
it is about as far from it as can be. Our’s 
is a composit government, a representa- 
tive republican government, one in which 
the powers that belong to all sovereignties 
are divided and placed in different deposi- 
tories. 

The proper division of these powers is 
of the greatest importance, and they were 
wisely distributed by the framers of the 
Constitution among the three branches 
which have come to be recognized in all 
good governments as essential to a proper 
balance of their functions,—the executive, 
the legislative, and the judicial. The leg- 
islative branch enacts the law, the execu- 
tive enforces it, and the judicial interprets 
its provisions, both as regards private and 
public rights, as between the citizens 
themselves, and as between them and the 
Government of the United States. 


This, then, is the Constitution of the 
United States. It establishes these pow- 
ers, defines, and limits them. It distributes 
them among these three departments, and 
then confines them to their proper scope, 
and field of action, in order that there 


may be a useful and safe administration” 


for the benefit of all the people, for whom 
all governments are instituted. 


However the lines that mark the division 
are not perfect, and it is probably unfortu- 
nate that they are not more so. But it is 
unnecessary to a discussion of this issue to 
point out the imperfection of the divi- 
sions, or to advance reasons why it may 
be desirable that they should be more 
_ perfect. Suffice it to say that, for gen- 
eral and most useful purposes, the best 
feature of our Constitution is that it does 
make this substantial separation of pow- 
ers among these three departments. 





Perhaps the judicial power is left more 
nearly intact in the hands of the judiciary 
than any of the others, but not wholly so. 

These departments, under our form of 
Government, are co-ordinate in dignity. 
Neither of them is intended, by the theory 
of our Constitution, to be subject to the 
other. The President cannot be com- 
pelled to make a treaty, or to appoint 
anybody to office that he does not wish 
to. The Legislature cannot be compelled 
to pass any laws, and it alone can exer- 
cise that function. The Judiciary alone 
can construe them, when enacted, and en- 
foree them by proper judgments of the 
various courts. 

Mr. Justice Wayne has advanced this 
idea in very appropriate terms: 

‘‘The departments of the Government 
are legislative, executive, and judicial. 
They are co-ordinate in degree to the 
extent of the powers delegated to each 
of them. Each in the exercise of its 
power is independent of the other, but 
all rightfully done by either is binding 
upon the others. The Constitution is 
supreme over all of them, because the 
people who ratified it have made it so. 
Dodge v. Woolsey, 18 How. 331, 347. 


THE JUDICIAL POWER OF THE COURTS 


Article 3, of the Constitution vests the 
Judicial Power of the United States in 
the Supreme Court, and in such inferior 
courts as Congress is authorized by the 
Constitution to ordain and establish from 
time to time. It specifies the cases, in 
Law and Equity, to which this judicial 
power shall extend. In some of the cases 
mentioned it gives the Supreme Court 
Original Jurisdiction, and in all the other 
cases mentioned it provides that: 

‘‘The Supreme Court shall have ap- 
pellate jurisdiction, both as to law and 
fact, with such exceptions, and under 
such regulations as the Congress shall 
make.”’ 

‘It will appear from an examination of 
Article 3, that it provides primarily for 
four things, viz.: It creates the Supreme 
Court. Specifies the cases in which it 


ee @ Ca + 


@dqoe da 


Qo, = eo Ca & 


me 


] 


TRH 2 77 








XUM 





8 


rt Aare @®@ . 


Ww 2 Us 








XUM 


Vol. 96 


CENTRAL LAW JOURNAL 


135 








shall have original and appellate jurisdic- 
tion. Authorizes the Congress to estab- 
lish inferior courts. And vests the 
Judicial Power of the United States in 
the Supreme Court, and in the courts so 
established. 

The two things that arrest ones atten- 
tion in the perusal of this Article are 
Judicial Power and Jurisdiction, which 
are the very antithesis of each other. The 
former it confers directly upon the courts, 
which exercise it with absolute independ- 
ence of the other departments of the Gov- 
ernment. Taney, C. J., in note to U. S. 
v. Yale Todd, 13 How. 52. 

The question to be answered, and which 
arises at the outset is,—What is this 
Judicial Power of the Courts which they 
derive directly from the Constitution? It 
is, indeed, very difficult to find any exact 
definition made to hand. Many are given 
in textbooks, and also in decisions of the 
Supreme Court. Perhaps some of the best 
definitions are given by Chief Justice 
Marshall in Osborn v. Bank of the United 
States, 9 Wheat. 738, 819, as follows: 

‘Tt is the power of the court to de- 
eide and pronounce a judgment and 
carry it into effect between persons and 
parties who bring a ease before it for 
decision. 

A case arises within the meaning of 
the Constitution when any question re- 
specting the Constitution, treaties, or 
laws of the United States has assumed 
such a form that the judicial power is 
capable of acting on it.’’ 

Chief Justice Taney, in speaking of the 
Court and its judicial power, said: 

‘‘The Supreme Court does not owe its 
existence or its powers to the legisla- 
tive department of the Government. It 
is created by the Constitution, and 
represents one of the great divisions of 
power in the Government of the United 
States, to each of which the Constitu- 
tion has assigned its appropriate duties 
and powers, and made each independ- 
ent of the other in performing its ap- 
propriate functions. The power con- 





ferred on this court is exclusively ju- 
dicial, and it cannot be required or 
authorized to exercise any other. * * 
The existence of this court is therefore 
as essential to the organization of the 
Government established by the Consti- 
tution as the election of a President or 
members of Congress. It is the tribu- 
nal which is ultimately to decide all 
judicial questions confided to the Gov- 
ernment of the United States. No ap- 
peal is given from its decisions, nor any 
power given to the legislative or execu- 
tive departments to interfere with its 
judgments or process of execution. Gor- 
don v. United States, 117 U. S. (appen- 
dix) 699, 700. 


NO DANGER OF JUDICIAL USURPATION 


Notwithstanding the unique position of 
the Court in our scheme of government, 
and the tremendous powers conferred 
upon it by the Constitution it is not a 
menace to our liberties and property 
rights, but their greatest bulwark and 
safeguard as proven by its history. While 
the court is supreme within its sphere, and 
its independence has been safeguarded in 
every way in the exercise of its duties 
there is no justification for the fear, some- 
times expressed, of judicial usurpation on 
its part for 

‘‘While by the Constitution the ju- 
dicial department is recognized as one 
of the three great branches among 
which all the powers and functions of 
the Government are distributed, it is in- 
herently the weakest of them all. De- 
pendent as its courts are for the en- 
forcement of their judgments upon 
officers appointed by the Executive and 
removable at his pleasure, with no pa- 
tronage and no control of the purse or 
the sword, their power and influence 
rest solely upon the public sense of the 
necessity of the existence of a tribunal 
to which all may appeal for the asser- 
tion and the protection of rights guar- 
anteed by the Constitution, and by the 
laws of the land, and on the confidence 
reposed in the soundness of their de- 
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cision and the purity of their motives. 
United States v. Lee, 106 U. 8S. 196, 223.’’ 


JURISDICTION OF THE SUPREME COURT 


The jurisdiction of the Supreme Court 
over the class of cases mentioned in Ar- 
ticle 3, is divided into original and ap- 
pellate. It gives to the Court original 
jurisdiction in all cases affecting Ambas- 
sadors, other public Ministers and Con- 
suls, and those in which a State shall be 
a party. It exercises this jurisdiction ex- 
elusive of any and every power of the 
Congress in respect thereto. Congress can 
no more interfere with this jurisdiction 
of the court than it can with the judicial 
power of the Court. In all the other cases 
mentioned in the said Article the juris- 
diction of the Court is appellate, and is 
subject to regulation by Congress. One 
of its earliest enactments upon the subject 
was, that no ordinary suit between indi- 
viduals could come to the Supreme Court 
for revision unless the amount involved 
was over two thousand dollars. It is now 
five thousand. Congress in many other 
respects has exercised its power in regu- 
lation of appeals to the Supreme Court, 
but it is not deemed necessary to specify 
them, as its power in the premises is un- 
disputed. 

POWER OF COURT TO DECLARE LAWS 

UNCONSTITUTIONAL 

This authority of the Court is one of 
the elements of its judicial power vested 
in it by the Constitution. While it is true 
that the Constitution does not confer upon 
the courts in express terms the power to 
declare unconstitutional laws of the Con- 
gress and of the State Legislatures its 
exercise by the courts is a necessary and 
inevitable incident of our form of Gov- 
ernment, and of our written Constitution 
limiting and controlling the exercise of 
the powers of Government by public offi- 
cials, and by the several Departments of 
the Government. The validity of the 
exercise of this power has been  un- 
answerably vindicated by the Court in a 
great many cases, and its utility and im- 
portance have been the subject of ex- 





travagant praise and approval by both 
American and foreign critics of our insti- 
tutions. 

De Tocqueville says of it in his work, 
Democracy in America: 

‘‘The Americans have acknowledged 
the right of Judges to found their de- 
cisions on the Constitution, rather than 
on the laws. In other words, they have 
left them at liberty not to apply such 
laws as appear to them to be unconsti- 
tutional. I am aware that a similar 
right has been claimed, but claimed in 
vain, by courts of justice in other coun- 
tries; but in. America it is recognized 
by all the authorities. 

‘‘The power vested in the American 
eourts of justice of pronouneing a 
statute to be unconstitutional, forms 
one of the most powerful barriers which 
has ever been devised against the 
tyranny of political assemblies.’’ 

In the Federalist, No. 78, it is said of 
this subject: 

‘‘There is no position which depends 
on clearer principles, than that every 
act of a delegated authority, contrary to 
the tenor of the commission under 
which it is exercised, is void. No legis- 
lative act, therefore, contrary to the 
Constitution, can be valid. 

‘‘And it is the best expedient which 
ean be devised in any government to 
secure the steady, upright, and impar- 
tial administration of the laws.’’ 

In Curtis’ Constitution we find it stated : 

‘‘The judicial power of the United 
States considered with reference to its 
adaptation to the purposes of its crea- 
tion, is one of the most admirable and 
felicitous structures that human gov- 
ernments have exhibited.’’ 

Viscount Bryce in his celebrated work 
on our institutions, The American Com- 
monwealth, said: 

‘“‘No feature in the government of 
the United States has awakened so 
much curiosity in the European mind, 
caused so much discussion, received so 
much admiration, and been more fre- 
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quently misunderstood than the duties 

assigned to the Supreme Court and the 

functions which it discharges in guard- 
ing the Ark of the Constitution.’’ 

In the case of Marbury v. Madison, 1 
Cranch, 175, Chief Justice Marshall vin- 
dicated the rightfulness of the exercise 
of this power, its justification and neces- 
sity beyond dispute in the following lan- 
guage: 


In Vanhorn’s Lessees v. Dorrance, 2 


Dall. 304, the Court said on this subject: 


‘‘But in the United States, if a legis- 
lative act impugns a constitutional 
principle, the former must give way, 
and be rejected on the score of repug- 
nance. In such ease it will be the duty 
of the court to adhere to the Constitu- 
tion, and to declare the act null and 
void. The Constitution is the basis of 


“If two laws conflict with each other 
the courts decide upon the operation of 
each. So if a law be in opposition to 
the Constitution; if both the law and 
the Constitution apply to a particular 
ease so that the court must either de- 
cide that case conformably to the law, 
disregarding the Constitution; or con- 
formably to the Constitution disregard- 
ing the law; the court must determine 
which of these conflicting rules governs 
the case. This is of the very essence of 
judicial duty. If then the courts are to 
regard the Constitution, and the Consti- 
tution is superior to any ordinary act 
of the legislature, the Constitution and 
not such ordinary act must govern the 
case to which they both apply. 

‘‘Those then who controvert the prin- 
ciple that the Constitution is to be con- 
sidered, in court, as a paramount law, 
are reduced to the necessity of main- 
taining that courts must close their eyes 
on the Constitution and see only the 
law. This doctrine would subvert the 
very foundation of all written consti- 
tutions. It would declare that an act 
which, according to the principles and 
theory of our government, is entirely 
void, is yet, in practice, completely ob- 
ligatory. It would declare that if the 
legislature shall do what is expressly 
forbidden, such act, nothwithstanding 
the express prohibition, is in reality 
effectual. It would be giving to the leg- 
islature a practical and real omnipo- 
tence, with the same breath which pro- 
fesses to restrict their powers within 
narrow limits. It is prescribing limits 
and declaring those limits may be 
passed at pleasure.’’ 





legislative authority ; it lies at the foun- 

dation of all law, and is a rule and com- 

mission by which both legislators end 
judges are to proceed. 

Quotations from the decisions of the 
eourts and from commentators on our 
institutions in support of this power are 
many, but the foregoing are deemed 
sufficient. Its exercise by the courts has 
been recognized and acquiesced in by the 
country at large, and is now disputed by 
no one. 

Its existence and necessity being estab- 
lished and undisputed it follows that it 
must be exercised by a majority of the 
court unless and until some other number 
shall be prescribed in and by the same 
source and authority from which the 
power is derived, mamely, the Consti- 
tution. 

If the power of the court to declare 
an act of the Congress unconstitutional 
is one of the attributes of its Judicial 
Power, which, like the powers of the Con- 
gress, it derives from the Constitution, 
then Congress can no more dictate the 
number of judges that shall coneur in 
such a decision than it can dictate to the 
court how it shall decide the case itself. 
If the foregoing observations are well 
founded, and we believe them indisput- 
able, a conclusive answer to the uncon- 
stitutionality of this bill of Senator Borah 
is that if we admit the constitutional 
power of Congress to require a greater 
number than a majority of the court to 
declare laws unconstitutional, then we 
logically concede that this power is with- 
out limit, and that the Congress can go a 
step further, which, in its present temper, 
it would likely do, and take from the court 
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this power altogether; thereby making an 
act of the Congress superior to the or- 
ganic law of the nation, and destroying 
one of the most valuable and important 
powers exercised by the courts for the 
protection of the liberties and the prop- 
erty rights of the citizen. 

If the people conclude that a number 
greater than a majority of the Judges 
should concur to invalidate laws because 
of their repugnance to the Constitution 
there is but one proper way by which 
their will may be accomplished, and that 
is by an amendment to the Constitution, 
wherein the number shall be definitely 
fixed, and not left to the whim of Con- 
gress. 

Just so sure as Congress should be so 
ill advised as to enact this bill proposed 
by Senator Borah, just so sure will the 


court be constrained by its oath of office 


to declare it null and void as an infringe- 
ment upon the Constitutional power and 
independence of the judiciary. Congress 
should not subject the court to this em- 
barrassing and unpleasant duty, for it 
would be taken advantage of by every 
erack-brained political demagogue, and 
radical in the country to rail against the 
courts, and denounce their act as one of 
judicial usurpation to the detriment of the 
courts in the estimation of a large class of 
our people, who are untutored and un- 
thinking. 

Our courts have proven themselves 
worthy of the great powers and respon- 
sibilities imposed upon them by the Con- 
stitution. They are entitled to the re- 
spect and the support of the people, for 
the people created them, and it is to them 
we must look for the vindication of our 
rights, for the protection of our liberties, 
and the safety of our property. 

The integrity, the learning, and the in- 
dependence of our judiciary must be 
maintained at all hazards, if we are to 
escape revolution, and our institutions are 
to endure. The great John Marshall never 
uttered a finer or a truer thing than when 
defending the judiciary in the Virginia 
Convention of 1829 he said: 





‘‘T have always thought, from my 
earliest youth till now, that the greatest 
scourge an angry heaven ever inflicted 
upon an ungrateful and a sinning peo- 
ple was an ignorant, a corrupt, or a 
dependent judiciary.’’ 

As indicative of the necessity and value 
of an independent judiciary in our sys- 
tem of government, and because of its im- 
pressiveness and authority, I cannot re- 
frain from closing this article with the 
following quotation from Viscount 
Bryce’s thoughtful, and in every way 
splendid work on Modern Democracies, 
Vol. 2, pp. 384-5; a work that should be 
read by every one who is interested in 
popular and efficient government. He 
says: 

‘‘There is no better test of the excel- 
lence of a government than the efficiency 
of its judicial system, for nothing more 
nearly touches the welfare and security 
of the average citizen than his. sense 
that he can rely on the certain and 
prompt administration of justice. Law 
holds the community together. Law is 
respected and supported when it is 
trusted as the shield of innocence and 
the impartial guardian of every private 
eivil right. Law sets for all a moral 
standard which helps to maintain a like 
standard in the breast of each individ- 
ual. But if the law be dishonestly ad- 
ministered, the salt has lost its savour; 
if it be weakly or fitfully enforced, the 
guarantees of order fail, for it is more 
by the certainty than by the severity 
of punishment that offenses are re- 
pressed. If the lamp of justice goes out 
in darkness, how great is that dark- 
ness ! 

‘‘In all countries cases, sometimes 
civil, but more frequently criminal, 
arise which involve political issues and 
excite party feeling. It is then that the 
courage and uprightness of the judges 
become supremely valuable to the na- 
tion, commanding respect for the expo- 
sition of the law which they have to 
deliver. But in those countries that 
live under a Rigid Constitution which, 
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while reserving ultimate control to the 
people, has established various authori- 
ties and defined the powers of each, the 
courts have another relation to politics, 
and take their place side by side with 
the Executive and the Legislative as a 
co-ordinate department of government. 
When questions arise as to the limits of 
the powers of the Executive or of the 
Legislative, or—in a Federation—as to 
the limits of the respective powers of 
the Central or National and those of the 
State Government, it is by a court of 
law that the true meaning of the Con- 
stitution, as the fundamental and su- 
preme law, ought to be determined, be- 
cause it is the rightful and authorized 
interpreter of what the people intended 
to declare when they were enacting a 
fundamental instrument. This function 
of Interpretation calls for high legal 
ability, because such decision given be- 
comes a precedent determining for the 
future the respective powers of the sev- 
eral branches of government, their re- 
lations to one another and to the indi- 
vidual eitizen.’’ 








COMMERCE—EMPLOYEE GOING TO WORK 


ATLANTIC COAST LINE R. CO. 
v. WILLIAMS 


284 Fed. 262 
Circuit Court of Appeals, Oct. 17, 1922 


A. A. Lawrence and E. H. Abrahams, both of 
Savannah, Ga., for plaintiff in error. 

Edgar J. Oliver and F. M. Oliver, both of 
Savannah, Ga., for defendant in error. 

Before WALKER, BRYAN and KING, Cir- 
cuit Judges. 

KING, Circuit Judge. C. M. Williams 
“ brought an action in the United States Dis- 
trict Court for the Southern District of Geor- 
gia against the Atlantic Coast Line Railroad 
Company (hereinafter called company). The 
petition contained two counts. In the first 
count, he claimed damages as an employee en- 
gaged in interstate commerce under ‘the fed- 
eral Employers’ Liability Act (Comp. St. §§ 
8657-8665). In the second count, he sought to 
recover for the same injury as a passenger. 
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The Court submitted the case to the jury on 
the first count alone, which alleged that plain- 
tiff was an employee of the company engaged 
in interstate commerce; that he worked in its 
yards about six miles out of Savannah, Ga.; 
that to enable him to reach said yards said 
company furnished a shuttle train, which 
transported its employees without charge to 
their work; that one of the points where said 
train received said employees was Thirty-sev- 
enth street, in the city of Savannah, at which 
street it was the custom of this train to slow 
up for such employees to board it; that the 
train had slowed up for this purpose, when, 
just as the plaintiff had touched the grabiron 
on the platform, the brakes, which had been 
applied, were released, which caused the speed 


.of the train to increase suddenly, and caused 


the handhold on the rear end of the car, which 
plaintiff had seized, to be snatched forward, 
so that his grip on the same was relaxed; that 
the handhold or grabiron was in a defective 
condition, not firm and secure; that it got 
away from him, moving about six inches, 
which caused him to lose his hold, so that 
he was thrown under the car and caused to 
be injured. Plaintiff also alleged that the 
grabiron in question was a safety appliance, 
required by the Safety Appliance Act of Con- 
gress. 


The evidence showed that plaintiff was a 
fireman on a switch engine, engaged in mak- 
ing up and breaking up interstate railway 
freight trains coming from Charleston, S. C., 
and Jacksonville, Fla., into Georgia. The evi- 
dence also indicated that, when injured, he 
was in the act of stepping upon this train, 
which was moving at the rate of two or three 
miles per hour; that the rear platform rail was 
in a loose condition, so that it swung forward or 
backward from six to ten inches; that as he was 
in the act of getting on said train the brakes. 
were released and the speed increased; that he 
missed one grabiron and his knee struck the 
step, but he caught the platform rail, which 
was loose, and fell under the car. The evi- 
dence showed that this shuttle train carried no 
paid passengers; that it was an appliance fur- 
nished by the railroad company to its em- 
ployees to enable them to reach its yards to 
there discharge their duties. The Court in- 
structed the jury that under the evidence 
Williams was an employee engaged in inter- 
state commerce at the time of his injury, and 
this instruction is one of the errors com- 
plained of. 

(1) 1. At the time Williams was hurt, he 
was engaged in going to his work with the 
railroad company, which was clearly an em- 
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ployment in interstate commerce. He was in 
the act of getting on his employer’s shuttle 
train, furnished by the railroad company to 
him, and other employees, exclusively, for such 
purpose and as part of his employment. He 
had partially gotten on this train, and was 
thrown or fell therefrom, thus causing his in- 
juries. The sole purpose he had in what he 
was then doing was to reach the engine upon 
which he was engaged as fireman for the 
handling of interstate trains. It seems to us 
that he was for all practical purposes on the 
premises of the company engaged in going to 
such work, using a means the right to use 
which arose solely from his employment, and 
that at the time his relation to his employer 
was that of an employee engaged in interstate 
commerce. Philadelphia Co. v. Tucker, 35 App. 
D. C. 123, L. R. A. 1915C, 39, affirmed 220 U. 
S. 608, 31 Sup. Ct. 725, 55 L. Ed. 607; Erie 
Railroad Co. v. Winfield, 244 U. S. 170, 173, 37 
Sup. Ct. 556, 61 L. Ed. 1057, Ann. Cas. 1918B, 
662. 


(2) 2. Error is also assigned upon the 
charge of the Court, stating to the jury that 
under the federal Employers’ Liability Act, if 
plaintiff was negligent in boarding the train, 
such negligence would not defeat his ability 
to recover, but would go only to the measure 
of damages; the grounds of error alleged being 
that there was no evidence to show that the 
relation of master and servant existed at the 
time of the accident, or that the plaintiff was 
then engaged in interstate commerce. We 
think that there was sufficient evidence to 
show that at the time of the accident the re- 
lation of master and servant had existed be- 
tween the parties, and for the reasons above 
given that the plaintiff was engaged in inter- 
state commerce, and that the charge of the 
Court complained of was not erroneous. 


(3) 3. Complaint is made that there was a 
variance between the allegations of plaintiff’s 
petition and the evidence of negligence offered 
We do not find that any such objection was 
made to the introduction of evidence sub- 
mitted in support of the declaration, or that 
any alleged variance between the proof offered 
and the allegations of the petition was called 
to the attention of the Court, or any action of 
the Court on such alleged variance requested. 
For this reason we do not think the assigr 
ment of error could be now considered. But, 
even if it should, we do not find any such 
variance as is complained of. 


(4) . There was sufficient evidence to war- 
rant the Court in submitting the question of 
negligence in this case to the jury, and in re- 
fusing to direct a verdict in favor of the de- 





fendant. The charge of the Court fairly sub- 
mitted all questions in the case to the jury, 
and the verdict is not without evidence fo 
support it. 

The judgment of the District Court is 


affirmed. 


NOTE—Employee Going to Work As En- 
gaged in Interstate Commerce.—The real ques- 
tion involved in this subject is whether or not 
the employee, on his way to work, is in the 
course of his employment. If he is, and that 
employment is in interstate commerce, then he 
is engaged in interstate commerce. 

An engineer crossing yard tracks to take 
charge of an engine for the purpose of bringing 
in an interstate train. Held, that he was in 
line of his duty and in interstate commerce. 
Huxoll v. Union Pac. R. Co., Neb., 155 N. W. 
900. 

A conductor walking along a track to the 
caboose of his train, which was hauling inter- 
state goods, was engaged in interstate com- 
merce. Neil v. Idaho & W. N. R. R., 22 Idaho 
74, 125 Pac. 331. 

A brakeman on his way through the freight 
yards to his train, was in course of his em- 
ployment in interstate commerce. Illinois 
Cent. R. Co. v. Nelson, 203 Fed. 956, 122 C. 
C. A. 258. 

Other similar cases are: Philadelphia, B. & 
W. R. Co. v. Tucker, 35 App. Cas. (D. C.) 123, 
affd. 220 U. S. 608, 55 L. Ed. 607; Knowles v. 
New York, N. H. & H. R. Co., 164 App. Div. 
(N. Y.) 711; Lamphere v. Oregon R. & N. Co., 
196 Fed. 336, 116 C. C. A. 156, 47 L. R. A. 
(N. S.) 1; Gee v. Lehigh Valley R. Co., 163 
App. Div. (N. Y.) 274; Easter v. Virginian R. 
Co., W. Va., 86 S. E. 37, 11 N. C. C A. 101. 








FALSE PRETENSES—POST-DATED CHECK 
STATE v. BARONE 
118 Atl. 779 
Supreme Court of New Jersey, Nov. 20, 1922 


Criminal Procedure Act, making it a misde- 
meanor to deliver a check where the maker 
knows he has not sufficient funds in the bank 
for its payment, contemplates the giving of a 
check immediately payable, but not a post- 
dated check, unless maker made promises con- 
cerning his deposit other than those implied 
by mere giving of the check. 


William A. Lord, of Orange, for plaintiff in 
error. 

Azariah M. Beekman, Prosecutor of the Pleas, 
of Somerville, for the State. 

GUMMERE, C. J. [1, 2] The writ of error 


in this case brings up a conviction had against 


the defendant in the Somerset quarter sessions 
upon*® an indictment which charged that he, 
on the 5th day of May, 1921, with intent to 
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defraud, did make and deliver to the order 
of Halsey’s Garage a check for $150, bearing 
date on the said 5th day of May, knowing at 
the time of the making and delivery of the 
check that he had not sufficient funds in or 
credit with the bank on which it was drawn 
with which to pay the check upon its presenta- 
tion. The indictment charges the statutory of- 
fense declared in section 1 of the supplement 
to our Criminal Procedure Act, passed April 
10, 1919 (P. L. p. 183) which provides that— 
“Any person who, with intent to defraud, 
shall make or draw, or utter or deliver, any 
check, draft or order for the payment of 
money upon any bank or other depositary, 
knowing at the time of such making, draw- 
ing uttering or delivering, that the maker, 
or drawer, has not sufficient funds in, or 
credit with, such bank or other depositary 
for the payment of such check, draft or order, 
in full, upon its presentation, shall be guilty 
of a misdemeanor.” 

The legislative purpose to be gathered from 
the language of this section of the statute 
seems to us to be plain, and that is to make 
criminal the fraudulent giving of a check 
which is immediately payable;, the maker 
knowing when he delivers it that he has not 
sufficient funds in the bank upon which it is 
drawn out of which it can be paid. And this 
purpose is made clear—if the first section of 
the supplement leaves it at all in doubt—by 
section 2 thereof, which declareg that, as 
against the maker of the check, the refusal of 
payment by the bank shall be prima facie evi- 
dence of intent to defraud. 

The charge laid in the indictment was that 
made criminal by the statute, as we construe 
it, viz., the giving of a check immediately pay- 
able, drawn upon a bank in which the maker 
had not sufficient funds on deposit with which 
to meet it. The proofs submitted on the part 
of the state, however, conspicuously failed to 
support that charge. The situation disclosed 
by the evidence was that on the ist day of 
May, 1921, the Halsey Garage sold either to 
the defendant or a friend of his (the identity 
of the purchaser being left somewhat in doubt) 
a second-hand automobile for $600, that the 
car was delivered to the purchaser at the time 
of the sale, and that in part payment of the 
purchase price the defendant gave to the Hal- 
sey Garage his check for $150, post-dated on 
the 5th of May, because of the fact that the de- 
fendant then had no funds in the bank upon 
which it was drawn, and that he informed 
the manager of the Halsey Garage of this fact 
when the check was delivered. No attempt 
was made to prove that at the time of the de- 
livery of the check any promise or representa- 





tion was made by the defendant other than 
the mere giving of the check, that on the day 
of its date he would have funas on deposit in 
the bank sufficient in amount to satisfy it; 
nor was there even a suggestion in the evi- 
dence that the payee had been induced to ac- 
cept the check by reason of any express repre- 
sentation with relation to it which was made 
by the defendant. 

From this collation of the facts submitted 
it is clear that the transaction proved is essen- 
tially variant from that laid in the indictment, 
and it would seem that this alone is sufficient 
to set aside the conviction now before us; for, 
as was said in State v. Riley, 65 N. J. Law, 
624, 48 Atl. 536: “Evidence not within the 
allegations of the indictment is incompetent to 
induce a conviction.” But, as this phase of 
the case has not been considered by counsel 
either for the defense or for the state, we pre- 
fer to base our conclusion in this case upon the 
determination of the questivn whether the 
mere fact that a person gives for a valuable 
consideration a post-dated check upon a bank 
in which he has no deposit with which to meet 
it when the due date arrives brings him within 
the condemnation of the statute, even if our 
construction thereof be too narrow. We think 
that it does not. -The giving of a check pres- 
ently payable is an implied representation by 
the drawer that he then has funds on deposit 
in the bank upon which it is drawn sufficient 
to meet it upon its presentation for payment. 

The giving of a post-dated check carries with 
it no such implication, but rather the con- 
trary. It is a mere promise to discharge a 
present obligation on a future day. And the 
fact of its non-payment when the due date 
arrives—without more—is no more evidence 
that it was given with fraudulent intent than 
is the permitting of a promissory note to. go 
to protest proof of such intent, or the failure 
to pay the purchase price of goods sold on 
credit, standing alone, evidence of fraud in the 
making of the contract. Fraud is never pre- 
sumed, but must always be proved, and an in- 
tent to defraud cannot -be predicated solely 
upon the mere non-performance of a future 
promise. The citation of authority in support 
of such a proposition is unnecessary. Its ap- 
plication under facts similar to those presented 
in the present case led to a reversal of a con- 
viction in Brown v. State, 166 Ind. 85, 76 N. E. 
881, 8 Ann. Cas. 1068, and in State v. Winter, 
98 S. C. 294, 82 SB. EB. 419. 

For the reason indicated, we consider that 
the application of the defendant for the direc- 
tion of a verdict at the close of the state’s case 
should have been granted, and that its refusal 
requires a reversal of the conviction. 
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NOTE—Giving Worthless Post-Dated Check 
as Amounting to False Pretense—Under the 
Indiana Statute a false pretense cannot be 
predicated upon the non-performance of a fu- 
ture promise, or the happening of a future 
event, and therefore the giving of a worthless 
post-dated and post-payable check is not a false 
pretense. Brown v. State, 166 Ind. 85, 76 N. E. 
881, 8 Ann. Cas. 1068. 

Giving a post-dated check at a time when the 
drawer has no funds to meet it, is not a viola- 
tion of a statute making it a misdemeanor to 
draw a check when the drawer has no funds 
on deposit to meet it. A post-dated check has 
only the effect of a promise to pay at such 
future time. State v. Winter, 98 S. C. 294, 
82 S. E. 419. 








ITEMS OF PROFESSIONAL INTEREST 


RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION 
COMMITTEE ON PROFESSIONAL 
ETHICS 


QUESTION No. 217 

In.the opinion of the Committee may or 
should a lawyer, who has secured a postpone- 
ment of legal proceedings, on the ground that 
he is unable to ascertain the present where- 
abouts of his client, subsequently disclose to 
counsel for the adverse party, or to the Court, 
but without the consent of his client, either 
that he has learned the present address of his 
client, or what such address is, the client hav- 
ing communicated such knowledge to the law- 
yer in confidence? 

ANSWER No. 217 

In the opinion of the Committee, a client’s 
confidence (with certain exceptions such as the 
proposed commission of a crime) may not 
properly be disclosed by the lawyer without 
the client’s consent, but the lawyer, having 
obtained a favor of indulgence from the Court 
by asserted ignorance of his client’s where- 
abouts, cannot in good morals, after learning 
his client’s address, conceal the fact that he 
knows it and continue to benefit by his pre- 
viously asserted and presumably continued 
ignorance. 

Therefore, where such a situation of a con- 
tinuing benefit exists, he should advise counsel 
for the adverse party, and in a proper case, 
the Court, that he now knows his client’s 
whereabouts, but that it has been disclosed to 
him in confidence. 


QUESTION 218 
When a client brings suit for rescission of a 
contract made by him with a third person upon 
the ground that his lawyer deceived him and 
thereby induced him to make the contract, may 





the lawyer, whose good faith is thus attacked, 
properly disclose to counsel for the defendant 
the communications which he actually made to 
his client, and which are not those of which 
his client falsely accuses him as the basis of 


his suit? ANSWER No. 218 

In the opinion of the Committee, the client, 
by making the charges against the lawyer, 
waives the privilege of the otherwise confiden- 
tial communication; and therefore it is of the 
opinion that such disclosure may be made. 


QUESTION No. 219 


In the opinion of the Committee, will it of- 
fend professional ethics for a lawyer to write 
his clients and friends, communicating to them 
the necessity and advantages of will making? 


ANSWER No. 219 


In the opinion of the Committee, any general 
communication of the kind would be improper 
as a solicitation of business. In special cases 
such a letter might be justified by personal 
relations or circumstances. 


MEETING OF U. S. CHAMBER OF COM- 
MERCE IN NEW YORK 


“Transportation in All Its Phases in the 
United States” and “Europe and Europe’s 
Affairs” will be the two major topics considered 
at the eleventh annual meeting of the Chamber 
of. Commerce of the United States in New 
York, May 7 to 10. 

Because of the interest of business men 
through the country in the two general sub- 
jects it is expected that the convention will be 
one of the largest ever held by the Chamber. 
Representative business organizations in every 
State in the Union have been asked to send 
delegates, and an attendance of from 4,000 to 
5,000 business men is looked for. 


DELAWARE’S NEW STATE BAR 
ASSOCIATION 


The lawyers of Delaware have recently 
formed a State Bar Association. Heretofore 
there has been a County Bar Association in 
each of the three counties—Sussex, Kent and 
New Castle, and it was only recently that it 
was decided to have in addition a State Asso- 
ciation. The officers of the new Association 
are: President, Josiah Marvel, Wilmington; 
First Vice-President, John Biggs, Wilmington: 
Second Vice-President, Henry Ridgely, Dover; 
Third Vice-President, Charles W. Cullen, 
Georgetown; Secretary, Leonard E. Wales, Wii- 
mington; Treasurer, Thomas C. Frame, Jr., 
Dover. 
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Digest of important Opinions of the State Courts 
of Last Resort and of the Federal Courts. 


Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 
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1. Automobiles—Allegation Necessary.—That de- 
fendant was the owner of the truck which injured 
plaintiff, and that the driver was in his general 
employment, was not sufficient to show that the 
driver was acting within the scope of his employ- 
ment at the time of the accident.—Porcino v. De 
Stefano, Mass., 137 N. EB. 664. 


2.——Driver Not Chargeable With Knowledge.— 
Where defendant loaded an automobile truck with 
boards in an alley, and allowed one of several 
children who were in proximity to the truck to ride 
in the seat with him, and started the truck with 
two other children on the running board in a posi- 
tion of comparative safety, and without knowing 
that a 3%-year-old child also had climbed to an 
insecure position on the truck from which he fell 
and was injured, the driver was not chargeable 
with knowledge of the presence of such child.— 
Routt v. Look, Wisc., 191 N. W. 557 


3.——Liability of Auto Driver.—Where plaintiff 
agreed to rent property from defendant who prom- 
ised to turn over the property and invited plaintiff 
to accompany him in his automobile, plaintiff was 
merely a guest, and was not engaged with the 
defendant in a joint enterprise, and could recover 
for injuries caused by defendant’s negligence, un- 
der the rule that the driver of an automobile is 
liable for negligent injuries to an invited guest.— 
Ryan v. Snyder, Wyo., 211 Pac. 482. 


4.—Negligence.—Evidence that defendant was 
driving his automobile at a proper speed on the 
proper side of the street, when a child suddenly 
started across the street from his left and ran into 
his automobile, held not to warrant a finding he 
was negligent, though he did not see the child be- 
fore she was struck, so that a non-suit was proper. 
—Razza v. Williams, R. L, 119 Atl. 318. 


5. Bankruptcy—Contest of Mortgage.—It was not 
error for the bankruptcy court to allow contest of 
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a mortgage of bankrupt corporation, without first 
restoring the money advanced thereon, where the 
mortgage was executed by its president, without 
authority from directors or stockholders, when the 
corporation was hopelessly insolvent, and the pro- 
ceeds, after deducting a usurious discount, were 
so manipulated as to inure to the benefit of the 
president, instead of to that of the company, and 
the mortgagee was put on inquiry.—Maryland Fi- 
nance Corporation v. Duvall, U. S. C. C. A., 284 
Fed. 764. 


6.—Exempt.—“‘Farming”’’ and ‘“‘tillage of the 
soil,’ as used in Bankruptcy Act, § 4b (Comp. st. § 
9588), are synonymous.—In Re Brown, U. S. D. C., 
284 Fed. 899. 

7.—Exemptions.—Wages due a bankrupt, which 
are exempt under the laws of the state, and are 
claimed as exempt by the bankrupt, fre no part 
of the bankrupt estate, and the court of bank- 
ruptcy is without jurisdiction to determine the 
validity of an assignment of an interest therein.— 
Birmingham Finance Co. v. Chisolm, U. S. C. C. 
A., 284 Fed. 840. 


8.—Mortgages.—A mortgage given by bankrupt 
more than six months prior to bankruptcy, to se- 
cure a prior indebtedness to a bank, which was 
extended for less than a year, where it was taken 
by the bank in good faith, and the value of the 
property was less than the debt, held valid, and 
not rendered fraudulent by the knowledge of the 
bank that bankrupt was also giving a mortgage on 
other property to a trustee to secure his other 
creditors.—Lane v. Eggleston, U. S. C. C. A., 284 
Fed. 743. 


9.——Proof of Claim.—Under Bankruptcy Act 
July 1, 1898, § 17a (3), as amended by Act Feb. 5, 
1903, § 5 (Comp. St. § 9601) providing that a dis- 
charge shall release the bankrupt from all his 
provable debts, except such as have not been duly 
scheduled, with the name of the creditor, if known 
to the bankrupt, unless such creditor had notice or 
actual knowledge of the proceeding in bankruptcy, 
the burden is on the creditor to prove his debt 
was not scheduled; but, having brought himself 
within the exception, the burden is on the debtor 
to prove the creditor had knowledge of the bank- 
ruptcy proceeding, so as to be within the exception 
eee v. Smith, U. S. S. C., 43 Sup. 


10. Banks and Banking—Acceptance of Check.— 
Under our Negotiable Instruments Law (Comp. St. 
1922, § 4742), requiring acceptances to be in writ- 
ing, an unauthorized payment of a check by the 
drawee bank on a forged indorsement will not 
constitute an acceptance.—Gasper v. Security State 
Bank, Neb., 191 N. W. 654. 


11.——Liability of Stockholders.—Within Const. 
art. 12, § 11, and Rem. Comp. St. § 3242, making 
every stockholder of any banking corporation liable 
for its debts to the extent of the par value of his 
stock, the stockholders referred to are those who 
own stock in the bank at the time of its insol- 
vency.—Duke v. Johnson, Wash., 211 Pac. 710. 


12.——Stakeholder.—Where a buyer placed funds 
with a trust company for the payment of a draft, 
and the trust company thereupon promised the 
seller that its draft would be paid, the contention 
that the seller could not claim the money as a 
trust fund, because mingled with the general as- 
sets of the bank, could not be raised by the buyer, 
where a second trust company assuming the first’s 
obligations did not raise the question, but assumed 
the position of a mere stakeholder.—John McClure 
Estate v. Fidelity Trust Co., Mass., 137 N. B. 701. 


13.——Trust Funds.—The rule that a bank must 
return the identical thing specially deposited does 
not require it to return the identical money, but 
requires a return of money in kind, and means 
that such money, though mingled with the general 
fund of the bank, is a trust fund to be enforced 
against the funds of an insolvent bank.—Schulz v. 
Bank of Harrisonville, Mo., 246 S. W. 614. 
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14. Bills and Notes—Revenue Stamps.—Failure 
to affix a revenue stamp to a note is no defense to 
an action thereon.—Anthon State Bank v. Bernard, 
Iowa, 191 N. W. 283. 


15. Carriers—Release of Liability—A contract 
for hauling a circus train from place to place on 
a time schedule suitable to a show company’s own 
peculiar purposes, wherein the railway company 
was released from liability for the negligence of 
the carrier’s employees, is valid.—Dierickx v. 
Davis, Ind., 137 N. E. 685. 


16. Carriers of Merchandise—Agency.—Where 
defendant, pursuant to a contract with the govern- 
ment, transported merchandise, invoiced to plaintiff 
and requiring government appraisal, from the pier 
to the appraisal stores, defendant was liable for 
the truck driver’s negligence under the doctrine 
of respondeat superior, as defendant was not a 
public agent.—Thompson v. P. H. Keahon, Inc., 
N. Y., 197 N. Y. S. 686. 


17. Carriers of Passengers—Cause of Action.— 
Where a passenger on a street car, in attempting 
to leave the car at a place where the car usually 
stops for the purpose of allowing passengers to 
descend from it after the car has come to a full 
stop, falls and injures herself, the mere fact of 
the injury does not cast upon the company the 
presumption that it either caused the injury or 
that the injury was the result of any negligence 
upon the part of the company or its agents.— 
Tampa Electric Co. v. Soule, Fla., 94 So. 692. 


18.——Liability—The rule is not held to be an 
inflexible one, not subject to exceptions in the case 
of children or in the case of persons not appar- 
ently possessed of normal faculties for protecting 
themselves, or where a person of normal faculties 
actually is known by the employee to be about 
to incur a danger in alighting of which the em- 
ployee knows the passenger is unaware.—Jacobson 
: Sg & Council Bluffs St. Ry. Co., Neb., 191 


19.——Negligence.—It was not negligent toward a 
boarding passenger, who had reached the vesti- 
bule and was hanging onto an upright iron rod, 
to start the car, where there was no violent or 
yg” aac Power Co. v. Carroll, Ala., 

0. 5 


20. Commerce—Engaged in Interstate Com- 
merce.—That defendant was operating a ferry in 
interstate commerce, and employed plaintiff’s intes- 
tate to work in the boiler room at the terminus 
of the ferry’s route, from which steam was sup- 
plied for heating the ferry house, and hot water 
was furnished for the ferryboats, and that he was 
killed by being caught between the apron and the 
dock when a ferryboat entered the slip, warrants 
a finding that he was engaged in carrying on in- 


terstate commerce.—Hiser v. Davis, N. Y., 137 
N. E 
21.——Interstate Commerce. — Contracts made 


within the state for the sale of coal, which were 
breached by the omission of the seller to load at 
its mines in Kentucky cars of coal to be shipped 
to states other than Kentucky, related strictly to 
interstate commerce.—Federal Coal Co. v. United 
States Fuel Corporation, Tenn., 246 S. W. 528. 


22.——Interstate Commerce.—A contract made by 
a foreign corporation for the purchase of the en- 
tire output of a coal mine, which output was to 
be shipped to points without the state, held a 
transaction of “interstate commerce’”’ relieving the 
foreign corporation from compliance with Ky. St. 
§ 571, regarding the appointment of an agent upon 
whom service of process could be made notwith- 
standing a small part of the coal so purchased 
was resold within the state and never became the 
subject of interstate shipment.—Logan-Pocahontas 
Fuel Co. v. Camp, Ky., 246 S. W. 433. 


23.——-State Income Tax.—South Carolina Income 
Tax Law, March 13, 1922, requiring persons and 
corporations subject to the federal income tax to 
pay to the state as tax on income a sum equal to 
one-third of the federal income tax, non-residents 
to pay the tax upon their separable net income 





from property owned or from business operations 
within the state on the same basis as resident tax- 
payers, held not unconstitutional as necessarily 
working discrimination between residents and non- 
residents, as amounting to a burden upon inter- 
state commerce, as abridging the privileges and 
immunities of nonresident citizens, as denying 
equal protection of the laws, nor as depriving per- 
sons or corporations taxed of due process of law.— 
Santee Mills v. Query, S. C., 115 S. E. 202. 


24. Corporations—Agency.—When a person is 
employed by the vice-president of a corporation to 
find a purchaser for lands belonging to the cor- 
poration and an action is brought by the person 
employed against the corporation for breach of the 
contract, the plaintiff is required to show under 
the general issue the authority of the vice-presi- 
dent of the corporation to make the contract in 
the corporation’s name.—St, Petersburg Land & 
Loan Co, vy. Shallcross, Fla., 94 So. 502. 


25.——Directors.—A director cannot be counted 
as a part of a quorum of the board of directors 
to authorize the corporation to enter into a con- 


tract with such director.—Laybourn v. Wrape, 
Colo., 211 Pac. 367. ‘ 
26.——Foreign Corporations.—Isolated transac- 


tions, whereby a foreign corporation sells goods 
fabricated in another state and shipped into this 
State by such corpor&tion for use or installation, 
does not constitute the doing of business in this 
state within Rev. Codes 1921, Mont. §§ 6651, 6653, 
providing conditions under which foreign corpora- 
tions may do business within the state.—General 
Fire Exting. Co. v. Northwestern Auto S. Co., 
Mont., 211 Pac. 308. 


27.——Receivers.—Generally, where a corporation 
is in the hands of a receiver, a stockholder cannot 
sue directors for maladministration without the 
sanction of the court appointing the receiver, nor 
can such a suit be maintained, even where the 
court has granted its permission, where there is 
no order purporting to assign to the plaintiff stock- 
holder or to confer on him the right to enforce the 
claim vested in the receiver; the right of action 
by the receiver being exclusive.—Klein v. Peter, 
U. 8S. C. C. A., 284 Fed. 797. 


28. Covenants—Restrictions.—Under restrictions 
excluding bungalows generally, but permitting them 
in certain portions of the tract covered by the 
restrictions, the fact that the property in the rear 
of defendants’ property may be used for the erec- 
tion of bungalows does not prevent enforcement 
of the restriction against defendants’ property.— 
Pellegrino v. MacKenzie St. Const. Corporation, 
N. Y., 197 N. Y. S., 699. 


29. Deeds—Repugnant Restrictions.—A warranty 
deed purported to convey a present estate in fee 
simple to the grantee, and in a later clause of the 
instrument was a restriction that if the grantee 
outlived the grantor the property should revert to 
the heirs of the grantor, held that the restriction 
is repugnant to the express grant, and is void.— 
Conner v. Cole, Kan., 211 Pac. 615 


30.—Undue Influence.—That grantee in a deed 
of gift was grantor’s daughter-in-law did not of 
itself create one of those technical relations from 
which trust and confidence are presumed by law 
to arise, so as to cast on grantee the burden of 
proof as to undue influence.—Harris v. Bowles, 
Ala., 94 So. 757. 


31. False Imprisonment—Cause of Action.—An 
inference that defendant caused officers to arrest 
plaintiff may be drawn from facts and circum- 
stances, and it is not essential that there should 
be evidence of express command or direction to 
the officers.—American Ry. Express Co. v. Sum- 
mers, Ala., 94 So. 737. 


32. Guaranty—Sietus of Contract.—Where a con- 
tract was signed by the principal and guarantors 
and forwarded by mail from the state of Alabama 
to plaintiffs at Freeport, Ill., where plaintiffs ac- 
cepted and acted upon it, the instrument was made 
in Illinois and was governed by the laws of that 
state.—Furst & Thomas v. Sandlin, Ala., 94 So. 
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33. Insurance—Attachment of Risk.—After the 
application was accepted and the policy issued, but 
before it was delivered and before the first pre- 
mium was paid, the insured became seriously ill. 
In ignorance of the fact, the policy was delivered 
and a check for the premium received. It is held, 
that the policy could not be avoided on the ground 
that the insured, or his representative, was bound 
to disclose the change in his physical condition and 
wrongfully failed to disclose it.—Ames v. New York 
Life Ins. Co., Minn., 191 N. W. 274. 


34.——Capital Punishment.—That a man on 
whose life insurance is carried is convicted and 
executed for the commission of a capital offense 
does not of itself operate as a matter of public 
policy to avoid the contract of insurance; the pub- 
lic policy being that principle of law which holds 
that no subject can lawfully do that which has a 
tendency to be injurious to the public or against 
the public good—American Nat. Ins. Co. v. Coates. 
Tex.. 246 S. W. 35 


35.——Conditions.—Where open insurance policy 
issued to automobile dealer under which insurance 
on particular cars was evidenced by certificates or 
entries in passbook provided that the property was 
insured while within the limits of the United 
States and Canada, including while in building, on 
road, on railroad car, or other conveyance, etc., 
and stated that the insured property was “usually” 
kept in a garage at a certain location, adding ‘see 
certificate,’’ and the certificates covering the par- 
ticular cars specified different locations, and 
neither the policy nor the certificates contained a 
provision expressly limiting the insurance to the 
specified location, the statement of location held 
not a condition of liability or a continuing war- 
ranty.—Liverpool & London & Globe Ins. Co. v. 
Georgia Auto & S. Co., Ga., 115 S. E. 138. 


36.—Double Indemnity.—Where the insured was 
killed on June 27, 1919, while in the military service 
of the United States, and while he was being 
transported on a troop train from Ft. Oglethorpe, 
Ga., to San Francisco, Cal., to be embarked at the 
latter place for Honolulu, to join other military 
forces of the United States at that place, his death 
resulting from his being struck by the girder of 
an overhead bridge over which such troop train 
was passing, near Granger, Wyo., the death of the 
insured under these circumstances would not ex- 
empt the insurer from the payment of double in- 
demnity, under the above provision of the policy 
under which his life was insured; especially where 
it was not shown by the insurer that the death 
of the insured was the result of his military serv- 
ice, or was caused by war, or an act incident 
thereto, and when it appears that his death was 
due to a fatality which befalls soldier and civilian 
ge PP ana v. Mutual Life Ins. Co., Ga., 115 
. BE. 14. 


37.—Insurable Interest.—Where father con- 
veyed land to minor son to defeat a possible judg- 
ment against him, and the son, on reaching his 
majority, conveyed the land to the mother, but 
the father, after conveyance to son, continued to 
use and to claim the land as his own, and to im- 
prove it with his own means, and neither the son 
nor the mother paid anything for the land or as- 
serted any claim thereto, the husband did not 
have an insurable interest on the theory that he 
was the equitable owner.—Raney v. Home Ins. Co., 
Mo., 246 S. W. 57. 


38.——Insurer Liable-—Where accident insurance 
policy provided for indemnity for injury while en- 
gaged in farming by actual contact with and while 
operating a threshing machine and did not say in 
express terms that for insured to recover injury 
must occur while the machine was actually thresh- 
ing grain, recovery could be had where insured, 
while engaged in threshing grain with a threshing 
machine, closed it down for repairs to the engine 
furnishing the power to be made on the premises 
pending resumption of threshing, and while mak- 
ing such repairs was injured.—Souders v. Common- 
wealth Casualty Co., Mo., 246 S. W. 613. 


39.——-Insurer Liable.—Where the insured ‘“en- 
gaged in military service,” and there is a pro- 
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vision in the policy exempting the insurer from 
liability under a clause in the policy providing, 
“If the insured engages in military or naval serv- 
ice, this policy is void and the liability of the as- 
sociation shall be limited to the amount paid by 
the insured hereon,” and it is admitted by the 
defendant insurance company that the insured 
died, after having been inducted into the army, 
while stationed at Ft. Sam Houston, Tex., receiv- 
ing military training, as result of the disease of 
broncho-pneumonia, which was contracted by rea~ 
son of the insured having Spanish influenza, that 
the disease from which the insured died on the 
date of his death was prevalent throughout the 
world and was not contracted by the insured by 
reason of his engagement in military service, held, 
that the insurer was not exempted from liability. 
—lIllinois Bankers’ Life Ass’n of Monmouth, IIL, v. 
Jackson, Okla., 211 Pac. 508. 


40.— Value of Policy.—Where, in an action on 
an automobile fnsurance policy against theft, the 
facts revealed that the insurer sought the insur- 
ance of the car and placed its own value upon it, 
after an inspection and when insured was not 
present, the insurer cannot be heard to complain 
concerning such value.—Corporation of Royal Ex- 
change Assurance v. Puckett, Tex., 246 S. W. 705. 


41.——Interpleader—Disputed Fund.—A bill of in- 
terpleader cannot be maintained when the demand 
of one complainant is against the other complain- 
ant personally, and not upon the fund in dispute.— 
Stiness v. Henderson, R. I., 119 Atl. 319. 


42. Licenses—Associations.—A trust estate, com- 
posed of a trustee, who sqld shares and issued 
certificates delegating to trustee the power to 
control the estate on behalf of the shareholders, 
held a common-law trust, and as such included 
within the term “corporation, person, cO-partner- 
ship, company, or association,’ within the Blue 
Sky Law (Ky. St. §§ 883e1 to 883e26), prohibiting 
the sale of securities of a domestic investment 
company unless approved by the bank commis- 
sioner, and defining a ‘‘domestic investment com- 
pany” as “every person, corporation, co-partner- 
ship, company, or association (except those whose 
securities are exempt under the provisions of this 
act) organized or which shall hereafter be or- 
ganized in this commonwealth, whether incor- 
porated or unincorporated which shall either him- 
self, themselves or itself, or by or through others, 
sell or negotiate for the sale of any contract, stock, 
bonds, or other securities issued by him, them, or 
it, within the commonwealth of Kentucky.”—King 
v. Commonwealth, Ky., 246 S. W. 162. 


43. Master and Servant—Agency.—The fact that 
defendant was the owner of a motor truck, and 
that the chauffeur driving it at time of collision 
had been employed to drive it, if it stood as the 
sole evidence of agency, would have sufficed to 
justify an inference that such chauffeur was act- 
ing as defendant’s agent at the time of the col- 
lision.—Crain v. Sumida, Calif., 211 Pac. 479. 


44.——Independent Contractor.—One employed to 
open and operate a coal mine, under an arrange- 
ment by which he was to be assisted with his 
pay roll and supplied with timbers a car for the 
coal mined and sold by him, held an independent 
contractor for whose negligence his employer ex- 
ercising no control over the work was not respon- 
sible to the men employed.—United States Cast 
Iron Pipe & Foundry Co. vy. Caldwell, Ala., 94 
So. 540. 


45.—Independent Acts.—Where a _ chauffeur, 
after driving defendant and his family and deliver- 
ing them to their hotel, was told that his duties 
for the day were over, and received instructions 
to return the car to the garage, but instead of do- 
ing so drove the car to his own home for his 
dinner, stopping on the way for a member of his 
family, and while so doing collided with plaintiff, 
the chauffeur’s acts were such deviation from the 
scope of his employment as to bar a recovery 
against defendant.—Salmon v. Neipp, Mo., 246 
S. W. 636. 

46.——Within Scope of Employment.—Where an 
employee of a lumber company is injured while 
riding his velocipede homeward on the employer’s 
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tramroad, which he regularly used as a means of 
ingress and egress to the mill, it is immaterial on 
the question of whether the injury occurred during 
the course of employment or not, whether the com- 
pany had obligated itself to furnish the road for 
his use, or whether he was a mere licensee under 
a revocable license, since in any event the right 
or privilege was derived solely from and was an 
incident to his employment, and the injury oc- 
curred in either event while deceased was en- 
gaged in the furtherance of his empivyer’s busi- 
Fe eae Lumber Co. v. Scurlock, Tex., 246 


47. Municipal Corporations—Illegal Parking of 
‘Truck.—The filegal parking of defendants’ truck 
on the left-hand side of the street was not the 
proximate cause of a collision between a child 
who came out from behind the truck and collided 
with another automobile, where the undisputed 
evidence showed that the stationary truck would 
have been as great an obstacle to the vision of 
the child and of the other driver if it had been 
headed in the other direction, so that its parking 
was lawful.—Powers v. Standard Oil Co., N. J., 
119 Atl. 273. 


48.——Liability for Sidewalks.—A city is not liable 
for a slippery condition of its sidewalks produced 
by natural causes such as combined rain and freez- 
ing, and general in its extent.—Wolf v. Kansas 
City, Mo., 246 S. W. 236. 


49.—Proof of Negligence.—Where the evidence 
and inferences warranted findings that truck was 
left on a descending grade without being properly 
secured, there was ample proof of negligence, and 
the doctrine of res ipsa loquitur had no applica- 
tion.—Dorne v. Adams, Mass., 137 N. E. 650. 


50. Railroads—Defense.—In an action for the 
negligent killing of a dog by a train, it is no de- 
fense that at the time of the accidént the plaintiff 
was using the dog in hunting without a license, 
in violation of law, the fact having no causal con- 
nection with the injury.—Alabama Great Southern 
R. Co. v. Wedgworth, Ala., 94 So. 549. 


51.—Independent Acts.—A railroad fireman, em- 
ployed to coal the engine and do such other inci- 
dental work in and about the engine and tender 
as was necessary to operate the engine, had no 
authority, and was acting beyo the scope of his 
employment, in leaving the engine and going back 
over the train to eject a trespasser, and, if he did 
so and assaulted the trespasser, the employer was 
not liable.—TIllinois Cent. R. Co. v. Green, Miss., 
94 So. 793. 

52. Sales—Warranty.—In action for breach of 
warranty that automobile truck was in first-class 
condition, the buyer could recover as speciai dam- 
ages the cost of body placed on truck, the freight 
charges paid thereon, and the cost of installation 
under allegations and proof that the truck without 
such body was worthless; such damages being the 
direct consequence of seller’s breach of warranty.— 
Butte Floral Co. v. Reed, Mont., 211 Pac. 325. 

53. Searches and Seizures—Evidence.—Const. U. 
S. Amend. 4, relative to searches and seizures, is 
applicable, as respects the admissibility of evi- 
dence, only to such questions in the federal courts, 
and not in the state courts.—State v. Creel, La., 94 
So. 433. 

54.—Return of Property—The court need not 
grant an application of one accused of a crime for 
a return of property taken by an illegal search 
without warrant and held by the officers for use 
as evidence against accused.—State v. Tonn, Iowa, 
191 N. W. 530. 

55. Street Railroads—Negligence.—Where auto- 
mobile driver, when 10 feet from north street car 
track, looked and saw car on the south track 250 
feet away, and when within a foot or so of the 
south track looked again and saw the car three 
car lengths away, he was not negligent as a mat- 
ter of law.—Mason v. United Rys. Co. of St. Louis, 
Mo., 246 S. W. 318. 

56. Taxation—Terms.—The federal government 
permits state taxation only on terms of substan- 
tial equality in law and in fact, in entire fairness 
and friendliness, and the tax on national bank 


shares must not discriminate in favor of moneyed 








capital entering into competition with national 
banks.—People v. Goldfogle, N. Y., 137 N. E. 611. 


57.——Value of Corporation Stock.—In view of 
St. 1921, § 1753, prohibiting the issuance of cor- 
porate stock except for money, labor or property, 
estimated at its true money value, equal to the 
par value thereof, a stock dividend is subject to 
an income tax on its par value when greater than 
the market value, since neither the corporation 
nor the stockholders may be heard ‘to say that it 
was not worth par.—State v. Cary, Wisc, 191 N. 
W. 546. 

58. Telegraphs and Telephones—Right of Way.— 
Where a telegraph company has elected to ter- 
minate its contract for the maintenance of lines 
along a railroad company’s right of way, and has 
initiated fruitless proceedings for condemnation 
under Code 1907, § 3867, that it might sérve the 
public commercially at certain points, it cannot by 
statute or order of the state public service com- 
mission, or by judgment of the Supreme Court be 
compelled to remain on the railroad right of way 
as a trespasser thereon, its visible properties there- 
on having been disposed of pursuant to law.—State 
v. Western Union Telegraph Co., Ala, 94 So. 466. 

59. Theaters and Shows—Negligence.—In action 
against moving picture theater proprietor for in- 
juries to patron who fell in stepping from platform, 
on which chairs had been placed, from four to 
eight inches above level of aisle, in which it was 
claimed that the proprietor was negligent in placing 
chairs on platform without warning patron and 
without furnishing sufficient light to enable patron 
to notice that chairs were not on a level with the 
aisle, and that the patron had no knowledge that 
the chairs were on a platform above level of aisle, 
the patron, though she had been in the theater a 
number of times before without being seated in 
chairs on such platform, and though she had been 
led to the chairs in the first instance from the 
same direction in which she stepped when in- 
jured while leaving theater, was not.contributorily 
negligent as a matter of law.—Bennetts v. Silver 
Bow Amusement Co., Mont., 211 Pac. 336. 


60. Vendor and Purchaser—Record of Title.-—An 
entry by the probate judge on the margin of the 
record of title certifying that an original deed, 
which was lost, had been brought to his office on 
the date of such entry, and that the recorder had 
omitted the names of two witnesses appearing 
thereon, could not operate as a correction of the 
record nor render it self-proving, so as to make 
the title good and merchantable; such entry being 
unauthorized by law, and hence but a hearsay 
statement.—Messer-Johnson Realty Co. v, Security 
Savings & Loan Co. Ala., 94 So. 734. 


61. Waters and Water Courses—Abandonment.— 
Failure to mention in deeds and leases of land 
certain water rights claimed for defendant is in- 
sufficient to establish an abandonment thereof, 
particularly when those in possession were using 
— waters.—Pays v. Roseburg, Wash., 211 Pac. 
62. Workmen’s Compensation Act—<Acts of In- 
dustrial Commission.—Under section 9, c. 14, Sess. 
Laws, 1919, providing for compensation for loss of 
hearing in an amount to be determined by the In- 
dustrial Commission, but not in excess of $3,000, 
and where the Commission found as a fact that 
the claimant as a result of an accident suffered 
the loss of the hearing in his left ear, such finding 
entitled the claimant to the compensation pro- 
vided for in the act, and the action of the Com- 
mission in awarding the claimant compensation in 
the sum of $1,500 is affirmed.—Associated Em- 
ployers’ R. & M. V. B. Co, v. State I, Com’n, Okla., 
211 Pac. 491. 

63.—Incapacity.—Where an employee having 
only one eye sustained an injury causing total 
blindness and total incapacity to work he was en- 
titled to compensation as for the “loss of an eye” 
under Workmen’s Compensation Act, § 306, par. 
(c), being Pa. St. 1920, § 21995, providing that for 
“all disability resulting from permanent injuries’ 
the compensation shall be ‘“‘exclusively’’ as therein 
provided, and not under paragraph (a), being sec- 
tion 21993, as for “total disability’’ on the theory 
that incapacity and not injury was contro!ling.— 
Lente v. Lucci, Pa., 119 Atl. 132. 
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